2020 CBG Winter Conference — A Success
Annually, CBG hosts a winter conference to bring labor, management and
stakeholders together for two days of
industry education and comradery. The
2020 conference was attended by over
165 people from multiple trade unions,
general contractors, specialty subcontractors, utilities, municipalities and service companies that support the construction industry.
The conference kicked off on Thursday, March 5, with
Governor Tony Evers giving the keynote address. Governor
Evers’ remarks confirmed for the industry that he is committed to long-term infrastructure investment and planning.
He intends to work cooperatively with the Legislature to find
a long-term solution for sustainable transportation funding
in the next budget. He expressed his willingness to continue
to invest in public schools, universities and technical education. He stated he will continue to push for broadband
expansion to underserved and rural communities because
it is essential to the economic health of the entire State.
Governor Evers is not a typical politician. He has no grand
political aspirations and is not tied to a political ideology dictated by the outside influence of billionaires. He cares about
Wisconsin and its residents, which is why he pushes for
infrastructure investment, stable public education and quality healthcare. These are bipartisan, common sense issues
that are important to Wisconsin families and businesses.
Also speaking on Thursday, was Department of
Revenue Secretary Peter Barca. Secretary Barca explained
the DOR’s efforts to locate out-of-state contractors that
build construction projects in Wisconsin and then leave
the State without paying their fair share of taxes. The
DOR’s efforts have resulted in the collection of tens of
millions of unpaid tax dollars from out-of-state entities.
On Friday, two panel discussions were the highlights
of the day. The first panel discussion included Governor
Evers’ Chief of Staff Maggie Gau, as well as trade union
and construction industry lobbyists representing the
entire political spectrum. While all panelists expressed

concern with the growing radical contingencies in both the
Senate and the Assembly, the group agreed that having a
Democratic Governor forced the Legislature to compromise
on transportation funding, the capital budget and broadband expansion. To keep that critical balance of power,
the 2020 election results need to keep the Senate and
Assembly Republicans from winning veto-proof majorities.
The second panel discussion concentrated on payroll
fraud and misclassification. Department of Workforce
Development Unemployment Insurance Administrator
Mark Reihl and contractor and trade union panelists discussed the status of the Governor’s Task Force on payroll fraud, including the anticipated release of the first
report, the common sense recommendations unanimously
approved by the task force and the work of the task force
in the coming months. The audience heard about successful criminal prosecutions of labor brokers and construction companies in Minnesota and how the Minnesota
model of targeted prosecution could be used in Wisconsin.
In addition to the special guests Governor Evers, Chief of
Staff Gau, Secretary Barca and Administrator Reihl, invited
conference presenters spoke on a wide variety of topics,
including Davis Bacon compliance, independent contractor
standards in the gig economy, family business dynamics
impacting closely-held construction companies, CBG’s
launching of two apps, and the status of the Operating
Engineers Pre-Apprenticeship program for high schools.
On behalf of myself and the entire CBG staff, thank
you to all of the conference speakers and attendees. It
was a great two days. We hope to see you again next year.

Robb Kahl,
CBG Executive Director

Construction Business Group’s Winter Conference kicked off on Thursday, March 5, with keynote speaker Governor Tony Evers.
Top left clockwise: Governor Evers; 2019-20 Wisconsin Legislative Session Recap and Future Session Outlook; Misclassification Enforcement Update
panel; Corey Walton, Community Outreach and Resource Planning Specialist, United States Department of Labor.

Putting “Responsible”
Back Into the “Lowest
Responsible Bidder”
Standard
By Cynthia Buchko, General Counsel

Generally, public construction projects must be competitively bid and awarded to the “lowest responsible bidder.” The
statutes and state administrative regulations provide little,
if any, meaningful guidance on what constitutes a “responsible” bidder. As a result, many public project owners are
reluctant to award the work to anyone other than the lowest
bidder, even if there is good reason to believe that the lowest
bidder may end up costing the taxpayers more in the long run
due to poor work quality, project delays and change orders.
Public project owners do not want to risk being sued and
are concerned about project delays caused by a lawsuit. These
risks, however, can be mitigated to a large degree by both
understanding the law and creating a proper administrative
record of the bid award decision.

The legal standards applicable to a public entity’s decision
to award a contract are very favorable to the public entity. As
a threshold matter, bidders have no legal right to a contract
with the public entity. A “public bidding authority cannot be
compelled to award the contract to the lowest bidder….” While
courts have authority to review a public entity’s decision to
award work, the standard of review is deferential to the public
entity. “A reviewing court will only interfere with a bidding
authority's discretionary act if it is arbitrary or unreasonable.”

companies that are licensed to do business in Wisconsin. The
Wisconsin Department of Revenue maintains a list of entities
that have delinquent tax warrants. There are even online databases that collect much of this publicly available information in
one place. LexisNexis maintains a business database, although
accessing the database and obtaining a report involves paying a
fee. Construction Business Group has compiled publicly available
information on over 9,200 contractors operating in Wisconsin
and offers free access to the database to registered users.

“An arbitrary action is one that is either so unreasonable as to be without rational basis or is the result of an
unconsidered, willful, or irrational choice of conduct. An
unreasonable action is one that lacks a rational basis.”
Specifically with respect to determining whether a bidder
is responsible, a decision will pass the arbitrary and unreasonable bar if the decision is based on “bona fide judgment,
based upon facts tending to support the determination.”

If independent research is conducted, however, the information must be reliable and should be made part of the public
entity’s record for its decision not to award the contract to
the low bidder due to lack of responsibility. It is the quality
of the information that demonstrates a “bona fide judgment,
based upon facts tending to support the determination.”

For example, in D.M.K., Inc. v. Town of Pittsfield, the
Court of Appeals upheld the Town’s determination that the
lowest bidder was not responsible due to “numerous legitimate concerns about D.M.K.'s performance of prior contracts….” The record created by the Town to support their
decision included past instances of unsupervised workers,
damage to new asphalt while shouldering, leaving gravel
on the road, and not responding to calls during projects.
What if, however, the public entity does not have personal
experience with the lowest bidder as the Town did in the D.M.K.
case? Bid statutes allow public entities to require a sworn statement as to the bidder’s “responsibility” prior to submitting a bid.
Public entities can request, among other things: verification of
a principal place of business; proof of licensure to do business in
Wisconsin; disclosure of investigations and law violations; proof
of a substance abuse prevention program, required by Wis. Stat.
§ 103.503; proof of training and safety programs; proof of
financial ability to perform; examples of previous similar experience; and much more. Some public entities have taken the
additional step of enacting an ordinance or administrative code
section setting forth prequalification, responsibility standards.
Even in the absence of specific bidder prequalification
forms or a responsible bidder ordinance/administrative code
section, project owners can conduct independent research
to verify the responsibility of a bidder. General contractors
can and should conduct research on subcontractors to ensure
that subcontractors being used are responsible and reliable.
There are state and federal court databases that will have judgments listed. Wisconsin and neighboring states maintain debarment lists. The Wisconsin Department of Financial Institutions
maintains a public, online listing of all domestic and foreign

Applying the proper legal standard to reliable facts, it is
unlikely that a decision to reject the lowest bidder because the
contractor is not responsible will be overturned by a reviewing
court. And, rejecting a bid because the bidder is not responsible will likely save the public entity time and money in the
long run. As the adage goes, cheaper is not always better.
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Local 139’s Workforce Development Efforts
Gets National Audience
By Laura Cataldo, Senior Manager, Construction & Real Estate Services Baker Tilly Virchow Krause, LLP
It was a proud moment for Local 139 as a number of their workforce initiatives were highlighted success stories at CONEXPO/
CONAGG 2020 in Las Vegas. The Association of Equipment
Manufacturers (AEM) was looking for an education session for
CONEXPO focused on youth outreach. AEM’s Director of Education
Program, Brooke Konopacki, recalled seeing postings on social
media about Destinations Career Academy (DCA) by her college
friend Robb Kahl. DCA is the online school that offers the Operating
Engineers’ pre-apprenticeship program. It only took one conversation for Brooke to realize that the expertise and success stories
she was seeking came from Wisconsin and Local 139.

encouraged other locals in the audience to consider adopting the
curriculum in their states and Zach shared his personal experience
with the online curriculum.

As a consultant to Construction Business Group (CBG) and Local
139, I led the presentation on attracting and training Generation Z
to the construction industry with a panel that shared their perspectives. A special thank you to the following panelists:

Thank you to the Local 139 members and retirees that joined
us in Vegas for the presentation. It was a pleasure to share your
success with the audience of contractors and labor organizations
that attended the presentation at CONEXPO.

EXPERIENCE

Local 139 has been an active partner with school districts and contractors in providing the relevant experience for young people
interested in construction through career fairs, school visits, and the
pursuit of youth apprenticeship. Matt Binsfeld shared the employer’s
perspective on the importance of considering hiring employees that
have passion and drive.

The focus of the presentation and panel discussion was to share
Matt Binsfeld
President and CEO,
J.F. Brennan Company, Inc.

Zach Karsten
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J.F. Brennan Company, Inc.

Kip Gutke
Local 139
Training Instructor

Jeff Vincent
Executive Director,
IUOE National Training Fund

Local 139’s successful strategies in reaching Generation Z through
exploration, education, and engagement.

EXPLORATION

Local 139’s Externship Day was highlighted, and panelists shared
their perspectives on outreach/marketing of the event, contractor
participation, and leveraging member/apprentice/retiree volunteers.

EDUCATION

The unique online pre-apprenticeship program available to high
school students through DCA was explained. Jeff Vincent strongly

Laura Cataldo, Senior Manager with Baker Tilly, leads the panel discussion
“Attracting and Training Your Workforce: Operating Engineers’ Innovative
Solutions” at CONEXPO-CON/AGG with panelists IUOE National Training
Fund Executive Director Jeff Vincent, J.F. Brennan President & CEO
Matt Binsfeld, Apprentice Zach Karsten, and Instructor Kip Gutke.

